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CIVIL LIABILITY BILL 2002 
Second Reading 

Resumed from 24 October. 

HON PETER FOSS (East Metropolitan) [10.02 pm]:  The Opposition supports this Bill.  This is another of the 
Government’s Bills that it had to introduce due to the abdication of the courts to a proper role in striking a 
balance in society between the rights of a person to obtain some form of redress and the capacity for society to 
pay it.  As I said when I spoke on another Bill, I would prefer the courts to have dealt with this matter because 
anything done by the Legislature is imperfect and is incapable of being worked to fit the situation.  It is hard for 
that to happen in our type of legislative circumstance at least.  I would have preferred the courts to further push 
the trend away from absolute liability that had grown up, which, as I have mentioned previously, apparently 
came out of a decision made in the New South Wales court of appeal.  The courts will probably eventually get 
there, but by that stage we might have sufficiently interfered with the law that there will be a mess of statutes.   

Generally speaking, this Bill is unexceptionable, although there are a few strange things in it.  Firstly, it deals 
only with personal injury damages, and there are some exceptions to that.  Personal injury includes death, but it 
does not include liabilities relating to superannuation and life insurance.  The Bill does not apply to unlawful 
intentional acts that are done with the intention to cause death or injury to a person, but applies to an unlawful 
act when there is no intent to cause death or injury.  For example, if somebody accidentally and unlawfully killed 
someone while driving a car, that would not be excluded by clause 6(3)(a)(ii).  However, it would be excluded 
by clause 6(3)(b) because a liability that would be covered by the Motor Vehicle (Third Party Insurance) Act is 
excluded.  Liabilities are excluded from the Workers’ Compensation and Rehabilitation Act.  The Civil Aviation 
(Carriers’ Liability) Act is excluded from the application of clause 6 because a liability regime is in place.  The 
awarding of personal injury damages does not apply to death or injury that is attributable to the inhalation of 
asbestos or - this is a problem - any class of action excluded by regulation.  It is not very good to legislate for 
anything that is excluded by regulation.  That would allow a rather wide exclusion.  That is a Henry VIII clause 
if ever I have seen one.  It is not good drafting and should come back to the Parliament rather than be amended 
by regulation.  

Hon Kim Chance:  Parliament has the right of disallowance.   

Hon PETER FOSS:  We could disallow anything.  The minister knows perfectly well that that applies to every 
regulation.  My objection to Henry VIII clauses is that certain things ought to be done by Parliament and certain 
things ought to be done by the Executive.  The Executive should not do things that ought to be done by the 
Parliament.  This is going too far.   

The legislation slides over the problems of the Trade Practices Act.  That does not mean that we should not 
legislate simply because the Trade Practices Act might make it void.  For instance, if an action was found in 
negligence based on the Trade Practices Act rather than on tortious liability, the Trade Practices Acts would 
overrule it.  We have had this problem before whereby because of section 109 of the Constitution, 
commonwealth legislation will overrule state legislation.  That is not a reason to not legislate, but it might be a 
reason for people to be cautious about how effective the state legislation will be.  Lawyers will probably find 
some way around the legislation by using other methods of suing.   

Part 2 of the Bill applies only if the personal injury arises out of an incident that happens after the 
commencement of that part, which is also a bit strange.  There is a small definition about what happens in cases 
involving an incident that occurred before or after the commencement of that part of the Bill.  I am sure that that 
will be an interesting source of litigation.  I presume that the Bill refers to the provisions coming into effect after 
the commencement of that part.  I see no reason why the Bill should not be sent back as long as a person has not 
already commenced an action.  I do not intend to move any amendments to that provision, but it is strange.   

The court cannot award damages for personal injury in excess of what is provided for under divisions 2 and 3 of 
part 2.  Clause 9 sets out a rather interesting method of calculation.  There is a threshold.  If a person’s general 
damages are less than amount A, he does not get anything.  It seems strange that amount B has been reserved for 
another area.  One would assume that the Bill would refer to amounts A, B and then C, but instead it refers to 
amounts A, C and then B.  It is a strange way to draft the legislation.  If a person receives more than amount A 
but less than amount C, he receives a deductible of amount A.  If he gets more than amount C but less than 
amounts A plus C, he gets a sliding scale of a deductible.  Once again, if the amount is more than amount A plus 
C, there is no deductible and no threshold.  If the damages are really big, there is no threshold.  The definition of 
amount A is $12 000 and amount C is $36 500.  Both of those figures are indexed.   

Division 3 deals with pecuniary loss.  Division 2 deals with non-pecuniary loss; that is, general damages.  
Division 3 is a little unfortunate and elitist.  The Bill disregards earnings that are over three times the average 
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weekly earnings, which is interesting.  Early in my career I met a young medical student who worked at the 
Geraldton Hospital and had a very promising career in surgery.  Members might recall that in the 1960s, 
windows opened on a horizontal hinge instead of opening on a vertical hinge.   

The DEPUTY PRESIDENT (Hon George Cash):  They were called hover windows.   

Hon PETER FOSS:  Thank you very much, Mr Deputy President; I am indebted to you.  The windows are very 
1960s.  Members who saw those windows in a house today would recognise it as a 1960s design.  The young 
surgeon pushed one of the windows and it jammed.  When he pushed it harder, it suddenly flew open and his 
hand went through the glass.  As a result, he cut all the tendons on his dominant hand, which meant the end of 
his surgical career.  Not surprisingly he sued, because the window should not have been as it was and he was 
obviously entitled to damages.  It was a question of working out what those damages should be.  Of course, they 
were substantial, because he was a promising young lad who probably had many years of extraordinarily high 
earnings in front of him, which he was going to lose because of his inability to become a surgeon.  In fact, the 
accident affected his whole capacity to become a doctor.  If I remember rightly, we paid out a fairly significant 
amount, at least for those times.  It was well over three times the average weekly earnings.  That was fair.  I 
cannot see any reason for this cap.  What is not needed is the wild inclusion of all sorts of things into loss of 
earnings.  I do not doubt that the High Court has been throwing in all sorts of things.  That is an area in which 
damages have gone out of kilter.  I suspect that the worst thing was probably the removal or fixing of the rate to 
be used in discounting it.  That might be one factor.  Greater discounting might be the way to go.   

To cut people out at three times the average weekly earnings is anti-elitist.  It could really disadvantage some 
people who have genuinely suffered a significant loss.  What if a claim involved a practicing neurosurgeon who 
was doing very well and was in the prime of his profession?  What if he had just started to make some money 
after years and years of going through medical school and working in a public hospital where he was 
overworked and underpaid?  What if he had done his letters overseas, had borrowed a huge amount of money to 
set up his practice, and had just started to earn money when he had an accident through no fault of his own?  
What would he do?  Under this legislation, his future loss of earnings would be restricted to three times the 
average weekly wage.  That would be a bit tough for someone who had just started, at long last, probably at 
about the age of 35 or 40, to make some money.   

The interesting thing is that doctors’ victims will not be able to sue, but doctors themselves will also be 
significantly affected.  I am not too happy about that.  I refer to the example on the front page of The West 
Australian today.  A major part of that damages award was probably for care and attention, mainly because the 
person had no future quality of life.  However, there are similar circumstances in which a person would not need 
care and attention and might be well aware of the situation around him.  The major cause of action could be for 
loss of future earning capacity, and he would get nothing.  Perhaps that is a little tough.  I query that point.  The 
Government could have adopted other measures.  Although it might seem nice to get stuck into people who earn 
a lot of money, perhaps there is a good reason for them to earn a lot of money, and it is perhaps reasonable that 
they should be paid accordingly.   

The limitation in clause 12 on the amount payable for home care services - the threshold amount of $5 000 - is 
reasonable.  It is not to exceed average weekly earnings.  That is appropriate.  It is an accurate estimate of the 
amount that should be paid for voluntary home care.   

Division 4 provides for structured settlements.  Interestingly, that was recommended by a committee of which 
Hon Nick Griffiths, Hon Max Evans and I were members.  There has always been a degree of reluctance by the 
courts to accept structured settlements.  I do not know why the courts are against structured settlements.  I do not 
know why some people are so in favour of them, because I do not think they have been greatly used in the Motor 
Vehicle Insurance Trust area.  There has been a capacity to make structured settlements for at least as long as I 
have been a practitioner and it has not been used.  However, everyone says that we would be much better off 
with structured settlements.  That system is available.  I do not have a great deal of faith in anything happening, 
but I believe that a tool should be provided.  If people say that they will use it, they should be given the chance to 
use it.  I do not think that it should be prohibited.  It operates in a voluntary manner.  People might need a bit of 
encouragement to use this tool, because structured settlements have not been used much in the past.   

Part 3 of the Bill covers the issue of touting.  I must once again mention national competition principles and the 
Trade Practices Act.  I do not have any problems with anti-touting legislation.  It is good that people are now 
open to a bit of advertising from lawyers.  I remember that the first time I went to America I was horrified to see 
advertisements for lawyers in the Yellow Pages, because at that stage we were not allowed to do any advertising 
at all.  To see the advertising in the Yellow Pages in the United States was a bit of a shock.  Advertising in the 
Yellow Pages is now allowed here.  A degree of advertising for lawyers is a good idea, because the public finds it 
hard to pick lawyers.  I am not sure whether an advertisement is a good way of overcoming that problem, but at 
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least it gives people some feeling that they know what they are doing, in the same way that they pick a plumber, 
electrician or somebody else.  At least it gives them an opportunity to choose.   
Touting has been a bit of a problem.  There is no doubt that the Australian Plaintiff Lawyers Association has 
been involved in driving up some of those costs, because a larger amount is now being spent on the handling of 
claims.  I previously mentioned in this House an interesting survey conducted by Comité Maritime International 
into the question of cargo claims.  The cost of handling a claim involves making, processing, receiving and 
dealing with a claim.  The CMI found that when the claimant and various interests involved in a ship were taken 
into account, and assuming that litigation did not occur, the cost of handling a claim was equal to the amount of 
the claim.  The rather extraordinary thing was that it might cost not only $50 million to pay out a claim but also 
$50 million just to process the claim.  That is partly due to the fact that cargo claims have a tendency to be 
reasonably large claims; they vary in size.  Hull claims are probably a little cheaper to process, because if a ship 
is lost, it is lost.  The degree of inquiry may well be less, because it would not involve such small claims, 
although people tend to spend a lot on hull claims as well.  One finding on how claims were dealt with was that 
insurance companies were more willing to pay out on a claim if times were hard than when times were good.  
One would think it would be the other way around; that insurance companies would be unwilling to part with 
their money in hard times.  The reason they were willing to part with their money in hard times was that it was 
used as a selling point.  One way of attracting business was to provide good treatment on cargo claims.   
One thing we must keep in mind is that we often underestimate how much of the overhead of an insurance 
company and everybody else is the handling of those claims.  Once lawyers are added to the equation, those 
figures pale into insignificance.  I gave figures for non-litigated claims.  If lawyers costs were added, the cost of 
claims would go through the roof.  The CMI did not bother to try to work that out, because it was variable; it was 
not a fixed relationship, whereas the cost of handling claims tended to be consistent from year to year.  The cost 
of litigation tended to consistently go up; however, how much it rose varied quite a bit because of various factors 
that were not easily defined.  It is a significant cost.  Some of that cost arises from taking advice.  An insurer 
must work out whether it should pay a claim; that is, whether it is liable to pay a claim and whether it is liable to 
indemnify the client in fighting the claim, although that is probably simpler following the introduction by the 
Commonwealth of the Insurance Contracts Act.  There are also appeals and so forth.  On the other side the 
claimant has the benefit of the new idea that if the litigation does not succeed, he will not have to pay.  On the 
other hand, if that happens, people tend to pay a bit more when an action does succeed.  That must be taken into 
account when deciding whether to settle.   
I recall working in the United States a few years ago.  I was in New York when I first came across the concept of 
class actions and contingency fees.  It became clear that the client is irrelevant.  I will give the House an idea of 
how they work.  Some lawyers in the United States specialise in class actions.  They try to find an action; they 
go hunting for them.  If they see one, they decide whether they can sue for it.  They then have to find a plaintiff.  
An action is commenced on behalf of the plaintiff and all other people affected by the action.  The lawyers 
advertise for all people affected by the action to contact them.  Once they have a few people it can be accepted as 
a class action.  The lawyers then run the action.  Not only are they the lawyers, they are virtually the clients.  
They decide whether to go ahead, whether to stop, what they will accept, and how much everyone will receive.  
If a person does not jump on the bandwagon he has very little chance of receiving any money.  A person might 
end up with nothing if he does not join at the time.  A person might want compensation at a later time, but by 
then it would be too late.  On the other hand, people often do not receive much because a lot of money is lost on 
contingency fees to the lawyers.  It results in the extraordinary situation of companies being sued by lawyers 
who are professional litigants.  They act in the names of other people.  They really have nothing to lose.  It is a 
form of stock market speculation or investment.  As far as the company being sued is concerned, it is worth 
paying out something.  Although there is little justification, some companies pay out claims just to get rid of 
them.  It is a nuisance to them and they cost millions to fight.  We all know how much it costs to fight an 
individual case.  Wait until one joins a class action.  The cost of a class action is enormous because it involves 
gathering evidence, advertising, and discovery - wonderful stuff!  In some ways, there is no cost control.  The 
situation in Western Australia is not as bad as that, but a bit of that is creeping in through actions by plaintiff 
lawyers.  By no means are they as bad as some of the abuses in the United States.  However, we have inherited a 
lot of litigiousness from the United States, which has been very largely fed by contingency fees and class 
actions.  We have had to pay for that, along with many other things. 
The provisions on touting are trying to reduce the capacity for the growth of that industry.  My concerns are 
about national competition principles and the Trade Practices Act.  What has been examined in accordance with 
national competition policy?  Has a statement been prepared and has it been approved by Treasury?  How did it 
get past Treasury if that has not been done?  My understanding is that it is one of the things that Treasury must 
do.  There are exceptions to touting, although they are limited to certain types of publication; in other words, 
more general advertising rather than specific touting.  Practitioners are allowed to state their specialties and 
accreditation.  I think it is very important for the public to know that.  Practitioners are not allowed to advertise 
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in hospitals or on a vehicle near a hospital.  The person who drafted this must have been afraid of big trucks with 
large signs stating, “Go to Joe Bloggs, lawyer, for your personal injury claim!”.  It is designed for people not to 
get caught that way.  A person cannot tout at the scene of an accident, even if he is not a legal practitioner.  
Neither can he tout on behalf of a legal practitioner. 

The Bill contains some strange drafting, with a mix in the way definitions are dealt with.  Parliamentary counsel 
is doing that a lot these days.  Commonwealth and United Kingdom Acts tend to have all the definitions at the 
back.  We used to put all our definitions at the front of a Bill.  There is a tendency to put definitions at the end of 
a section and the beginning of a part.  Clause 16 is the first clause under part 3.  It is titled “Meanings of terms 
used in this Part”.  Clause 19, which is titled “Prohibition on touting at scene of incidents or at any time”, uses a 
number of words that are not defined until subclause (11).  Definitions are found in a mixture of places in the 
Bill.  Part 3 is a classic example.  Clause 16 contains all the definitions for the part up-front.  Clause 19 contains 
the definition of “insurer” slap-bang in the middle of the clause in subclause (8)(e).  More definitions are found 
at the end of the clause in subclause (11).  If members are confused by all that, they will find an index of defined 
terms on the last page of the Bill.  It is purely a question of drafting.  It is somewhat strange.  I cannot follow the 
logic that some definitions are at the beginning, some are in the middle, and some are at the end.  I am sure there 
must be a very good reason. 

Clause 19 contains a prohibition about passing on information.  Obviously, people do not want to be pursued and 
made part of an action just because someone present at an accident passes on information.  The clause contains 
exceptions to passing on information because situations would be impossible otherwise.  For example, people are 
allowed to tell the police, people who want to sue them, and things of that nature.  Clause 20 provides a penalty 
for payments for touting.  I suppose it really should be called pimping under particular circumstances.  Clause 21 
contains consequences for a person convicted under either clause 19 or clause 20.  If a person is a member of a 
profession that requires some sort of approval, it is deemed to be conduct that warrants suspension or 
cancellation of membership.  I think that is fine.  Clause 22 deals with the regulations.  That is quite 
unexceptional, except that it relates to clause 6(3)(f), which refers to an award of damages of a class that the 
regulations exclude from the operation of part 2.   

Overall, it is interesting legislation.  It is more effective than the Volunteers (Protection from Liability) Bill 
2002.  I have outlined the areas I question: the Henry VIII provision in clause 6(3)(f); the fairness of the 
limitation on future loss of earnings when a person genuinely has a real entitlement or expectation because of his 
capacity to earn; whether all these things have been properly ticked off by Treasury in respect of national 
competition policy; and whether there are problems with people using federal legislation to get around the 
provisions of this Bill.  Notwithstanding that, the Opposition supports the Bill. 

HON DEE MARGETTS (Agricultural) [10.28 pm]:  The Greens (WA) do not feel as benevolent about this Bill 
as the Opposition does.  We have great concern that the tone and effect of the Bill is a “blame the victim” 
approach to liability insurance.  It is of particular concern in clauses that put limitations on claims.  It is 
extremely disturbing to see such legislation from a Labor Government.  There are proposed limitations of 
$12 000 and $36 500 on non-pecuniary loss and pecuniary loss respectively.  For many people in our society, 
especially those on the lowest incomes, these losses are not reasonable to bear.  Obviously there are revenue 
implications, and that has been explained in the briefings.  I thank the Government for providing those briefings.  
It does not make that action any more reasonable if legislation is used to establish limits on claims.  When most 
people take out car insurance, they look to the amount of money they would have to pay if they had an accident.  
Hon Peter Foss talked about a person who has a potential to earn a lot of money, and obviously there are 
limitations in this legislation which reduce the maximum payable to three times average weekly earnings.  The 
loss may be more devastating for people on low incomes. 

The thrust of the Bill is to blame the victim, and to stop people from being able to make claims.  My colleague 
Hon Jim Scott has made a considerable effort to find out what the statistics are relating to the drafting of this 
legislation.  He is very concerned that this Bill appears to be almost the dream come true for the insurance 
industry.  It is interesting that Hon Peter Foss talks about competition policy.  To a large extent economic 
globalisation is a major reason that we have landed ourselves in such a pickle over public liability insurance.  
Quite clearly, while we have ridiculous situations with rural marketing arrangements, and people looking with 
magnifying glasses to see whether there is any cooperation going on between farmers in case that may be seen to 
be anti-competitive, corporations get bigger and bigger, swallowing up more small business and other 
companies.  The structure of the insurance industry in Australia is the classic example of corporate oligopolies 
gone mad.  Many small insurance companies have been swallowed up over time, and some of the predatory 
insurance companies have behaved very poorly.  There were no checks and balances while they were predating 
on other smaller companies and engaging in anti-competitive behaviour, using their market power to undercut 
other companies.  In the end, we saw the impact of this with the HIH collapse. 
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Other external factors, apart from the changes associated with the terrorist attacks of 11 September 2001, and 
overseas corporate collapses had an impact on the industry in Australia.  We in Australia do not have much of a 
reinsurance industry, and many of the insurance companies are reliant on the overseas industry.  That links 
Australia into all the other elements.  The irony is that perhaps the biggest single impact on premiums has been 
economic globalisation.  Smaller companies have been swallowed up, market power has been used and abused, 
corporate governance has been poor, and this is added to the impact of trading overseas.  Insurance oligopolies, 
with very few companies, are operating in Australia.  Companies simply cannot be bothered to write insurance 
for some areas, because they are considered too risky.  Many of the most vulnerable people in our communities 
find it very difficult to gain insurance at a reasonable premium. 

These are some of the reasons the Greens (WA) take exception to this approach, although it is obvious, from 
what has been said, that the Opposition will support this Bill.  We will listen to the debate during the committee 
stage, but we are particularly uninspired by this approach, as I mentioned, because it is specifically about 
restricting the rights and abilities of ordinary individuals to obtain redress for actions which cause them harm and 
damage.  Having said that, I will listen to the rest of the debate.  

HON JOHN FISCHER (Mining and Pastoral) [10.36 pm]:  This Bill, along with the Volunteers (Protection 
from Liability) Bill 2002, Workers' Compensation and Rehabilitation (Acts of Terrorism) Amendment Bill 2002 
and the Insurance Commission of Western Australia Amendment Bill 2002, is designed to alleviate the insurance 
crisis facing Australia today.  We have all heard of the outrageous hikes in annual insurance premiums that have 
left organisations and businesses facing a choice of closing shop or putting up prices.  I have no doubt that part 
of the crisis we see today is a direct result of vexatious claims and idiotic decisions by courts.  When I have 
spoken with members of the legal profession and the Injured Person Action and Support Association on these 
issues, I have discovered that most of the outrageous claims have been brought to courts in the eastern States, 
and have nothing to do with the process in Western Australia.  Members may remember the claim by a person 
against the Cottesloe Town Council.  He dived into the waves off Cottesloe beach, hit his head and became 
wheelchair bound.  He claimed that the council was negligent in not warning him of the dangers.  While we all 
felt sorry for him, few would have felt that the council was to blame, and the Western Australian court system 
upheld that view.  I have a strong belief that this would not have been the case in New South Wales.  Western 
Australia is being made to shoulder the blame for outrageous behaviour by some of the judiciary in the eastern 
States. 

Further eroding the rights of Western Australians to claim compensation will not reduce premiums, and will hurt 
people more than it will help.  None of the measures brought before the House will guarantee a reduction in 
premiums.  Small organisations, for example, staging a gymkhana in Menzies, will still be refused cover, or, 
worse still, will be unable to pay the exorbitant premiums.  The Volunteers (Protection from Liability) Bill 2002 
and the Insurance Commission of Western Australia Amendment Bill 2002 will protect not-for-profit 
incorporated organisations, but they will do nothing for one and two-man businesses that offer riding lessons, 
paragliding, ballooning and a host of other activities.  A nationwide survey of 700 companies find that they are 
all reporting skyrocketing insurance premiums, but 96 per cent of them have said that they have never claimed.  
This by itself is an amazing fact.  Foreign companies who call the shots underwrite insurance companies, but the 
fact is that if companies want to operate in Australia they should be made to offer insurance at reasonable rates 
to low-risk groups.  
I am concerned that civil liability, as we have it today, exists only because of the efforts of countless injured 
people who have gone before us and were afforded no protection from the law, and who received no financial 
compensation when their lives were torn apart because of the reckless behaviour of others.  The law, as we have 
it today, has been hard won and must not be eroded without due cause.  If this Bill is passed, a pensioner could 
be in a shopping centre when something falls on him and breaks his hip, and he could end up with nothing for his 
pain and suffering.  If he is awarded zero to $12 000, he gets nothing.  If he is awarded $12 001, he gets $1.  If 
he is awarded, say, $15 000, he gets $3 000.  This is how a deductible works.  A threshold, which was originally 
postulated, works in a different way.  A $12 000 threshold gives a person $12 001 if he is awarded $12 001, but 
like the deductible, he gets nothing if his claim is worth less than $12 000.  Likewise, a threshold of $15 000 will 
give him $15 000 if he is awarded $15 000, or $20 000 if he is awarded $20 000.  By contrast, the deductible will 
give him $8 000 if he is awarded $20 000, because he has to deduct the $12 000.   
Threshold and deductible mean two very different things - deductible being by far the more draconian.  The 
deductible eats away at claims all the way up to $48 500, which is almost equivalent in assessment terms to 
losing one eye, or equivalent to multiple fractures to the neck and back, or fractures of both legs and one arm or 
both hips etc.  It has been estimated that only one per cent of innocent accident victims will receive a pain and 
suffering award of over $48 500, so as not to be in any way affected by this outrageous legislation.  Eighty per 
cent of claimants lie below the $12 000 threshold, and 19 per cent lie within the deductible range. 
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Under the deductible proposal, the $12 000 is deducted all the way up to $36 500, so that an award of $36 500 
for multiple fractures of the back or neck, for example, will amount to $24 500.  After a person gets over the 
$36 500 level he loses $1 000 for every $1 000 over the $36 500, all the way up to $48 500.  After he gets to that 
point, no deductible applies.  So if he is awarded $48 500, he will get $48 500 for his pain and suffering.  If he is 
awarded $47 500, he will lose $1 000.  If he is awarded $46 500, he will lose $2 000 and so on.  So if he is 
awarded $37 500, he will effectively lose $11 000. 

We are debating legislation that will take away or reduce the rights of virtually everyone.  I find it outrageous, 
and I cannot help wondering why the major parties are so quiet about the real effects of this Bill.  In the past 23 
years alone, insurance companies have collected premiums in excess of payouts on public and product liability 
totalling $5.7 billion.  Presumably the insurance companies have to pay some overheads on those premiums, 
which the Insurance Council of Australia estimates to be in the region of 15 per cent, but against this we must 
take account that they have been able to invest this massive surplus.  So where is the crisis?  High premiums are 
not evidence of a crisis.  They are more likely to be evidence that insurance companies are over-charging these 
same voluntary organisations and groups.  Since this legislation will wipe out all but the very worst of claims, 
the insurance industry must be salivating at its anticipated profit increases.  When one thinks what insurance 
companies have made during this era of unrestricted claims, one can only assume that they are set to make a 
fortune.  When one also realises that they have given no commitment to reduce premiums, this whole Bill is 
rather shameful.  We know that insurance companies are very adept at manufacturing their books.  Brendan 
McCarthy, the director of operations of the Chamber of Commerce and Industry of Western Australia gave 
evidence to a parliamentary commission of inquiry on 14 July 1998.  He said that insurance companies 
manipulated their outgoings in order to alter their perceived profits.  Until insurance companies provide 
Parliament with concrete evidence under oath that they are in fact losing money, I will continue to believe that 
they are manipulating the events of 11 September and 12 October to their own ends.  I am also aware that these 
Bills are largely designed to bring Western Australia in line with the national approach to the insurance crisis.  In 
other words, we all have to adopt similar-type legislation to resolve the mess in the eastern States, and New 
South Wales in particular.  That is fine, if the means justify the end, but all we will get out of this is almost no 
capacity to seek redress for physical injuries and no guarantee of lower insurance premiums.  While I do not 
support ambulance-chasing tactics of some lawyers, I feel that the provision limiting that advertising is going too 
far.  Insurance companies advertise their products around the clock, and lawyers who practise in the civil liability 
area cannot.  People can advertise for just about anything, yet a lawyer who is merely representing the interests 
of an injured person cannot.  Frankly, that is blatant discrimination.  If we want to get ambulance-chasing 
lawyers out of the system, we can do it via representations to their professional bodies.  One Nation will not 
support this legislation until insurance companies have proved to a parliamentary committee that they are 
making a loss.  In addition, until insurance companies can guarantee a reduction in premiums, I do not believe 
we should support this legislation. 
Debate adjourned, on motion by Hon Kim Chance (Leader of the House). 
 


